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COPYRIGHT SONGWRITERS AND PUBLISHERS
CONFERENCE CONTINUE TO SCORE TAX BREAKS

By, Michael R. Morris, Esq.
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feel like “We've Only Just Begun !

month — stay tuned ©

Thank you all for coming to the CCC this evenmg I hope ¥ ou cnjoyed last month’s panel on independent music publishers as

much as I did — it was lively and informative to say the least! Tonight’s panel promises (o be just as intriguing. A big thank vou to
Michael Morris for putting this together, and thanks to our illustrious group of panelists .
better and worse — before Wall Street got Wl_n_d of the_musu: mdustry s best kept secret, music publishing.

I guess it was just a matter of time — for

Well, I can’t believe we’re nearing the home stretch alreadv Tlus CCC season had flown by. But it’s certainly not over — in fact. 1

P.S. Don’t count your pIdSUC before it’s hatched but it looks like — if we’re lucky — the bar will be taking credit cards starting next

Introduction.

Favorable tax law changes originally made in 2006 continues to offer
significant tax planning opportunities for both songwriters and music
publishers. The potential tax breaks for songwriters were especially
ground-breaking, permitting self-created musical compositions or
copyrights in self-created musical works to be electively treated as capital
assets. Why does this matter? Because gain upon the sale of a long-term
capital asset (i.e., an asset held more than 12 months) is generally taxed at
an extremely favorably 15% rate, in lieu of regular personal income tax
rates presently ranging as high as 35%. Thus, a seller of eligible self-
created musical compositions or copyrights in musical works can save a
bundle in taxes. Under a related law, buyers of these rights can elect to
write off the purchase price over five years, enabling music publishers to
take a tax deduction for the purchase price of copyrights (including
songwriter advances) ratably over five years. Let's take a closer look at
how these favorable tax laws work.

Elective Capital Gains Treatment for Self-Created Musical Works
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Under prior law, copyrights, literary, musical or artistic compositions, letters or memoranda or similar
property were not considered "capital assets" in the hands of its creator. Thus, a songwriter who sold his or her
own songs, like an artist selling a painting, paid "ordinary" income tax rates (currently up to 35%). Conversely,
the same songs in the hands of the music publisher who bought those copyrights were considered tax-favored
"capital assets." Not only could the music publisher take a tax deduction for the cost of acquiring the copyrights
(as a yearly percentage of the purchase price), but the subsequent resale of such copyrights would be at a tax
favored capital gains rate of 15% (provided the songs had been held by a non-corporate publisher for at least the
1-year long-term capital gains period). Congress sought to redress this imbalance in tax rates between
songwriters and publishers, stating in a report: “ ... it is appropriate to allow taxpayers to treat as capital gain
the income from a sale or exchange of musical compositions or copyrights in musical works the taxpayer
created.”

Initially, this favorable capital gains election for self-created musical works was set to expire on
December 31, 2010, but fortunately for songwriters, it was made permanent. However, this lower capital gains
rate is not automatic! A songwriter selling compositions held more than 12 months must affirmatively elect the
lower tax rate (sounds like a no-brainer, unless you want to voluntarily reduce the national debt).

This tax law does not define what constitutes a self-created "musical composition" or a self-created
"musical work." For example, if one songwriter contributed lyrics and another music to a composition, should
there be any tax difference? Probably not. But what if a writer's existing poem became the lyrics of a song to
which another writer contributed the melody. That song would generally be covered by a single copyright, and
in this author's opinion, the sale of that song should entitle the creators of both the lyrics (i.e. the poem) and the
melody to favorable capital gains treatment, even though the sale of the stand-alone poem would not qualify.

The law also fails to address what music assets in addition to self-created songs qualify as "capital
assets," only stating that both self-created "musical compositions" and "copyrights in musical works" qualify
for elective capital gains treatment. Thus, royalty and other income from the exploitation of musical
compositions is not eligible for reduced capital gain rates. However, the term "copyrights in musical works" is
intuitively more expansive than "musical compositions," and could include copyrights in self-created sound
recordings (which, of course, would be recordings of "musical compositions"). This distinction can have real
financial impact upon an artist selling both self-created master recordings and the underlying self-created
musical compositions. For example, an artist might sell a library of existing recordings concurrently with the
copyrights in the underlying musical compositions to a film-TV music production house. Again, this author
believes the transfer of master recordings constitutes the sale of a copyright in a self-created musical work, but
the IRS has not yet issued any interpretive rulings.

Just when the 1-year holding period for long-term capital gains treatment begins can also be an
interesting question. Obviously, the 1-year period begins from creation of the work for a songwriter who
always retained ownership. But what about situations where a songwriter (or heirs) have rights to reclaim
previously granted copyrights under the termination provisions of Sec. 203(a) of the Copyright Act? For
example, grants made after 1977 of rights in a copyright may be terminated at any time during the 5-year period
beginning 35 years after the date the original grant was executed. The right to the subsequent reversion of a
previously transferred copyright gets triggered by the songwriter (or statutorily prescribed heirs) providing
timely notice and making the proper filing under Sec. 203 (such right would then be "vested"). This notice must
be given not less than 2 nor more than 10 years prior to the effective date of termination. Once the termination
provisions of Sec. 203 have been met, the copyright automatically reverts at the designated future date during
the 5-years following the expiration of the 35-year grant.

Since the rights to this future reversion can be sold, does the 1-year long term capital gain period begin from the
date the Sec. 203 notice was given, enabling the sale of that right to be eligible for favorable tax treatment? Or
does the 1-year holding period only run from the date the copyright actually reverted? The earliest effective



date for termination under Sec. 203 is January 1, 2013 (for grants made on January 1, 1978). Only if the sale of
a future reversion is considered the sale of a copyright in a musical work would the songwriter (or heirs) be
eligible for reduced tax rates on sales made 1 year after complying with the Sec. 203 termination provisions.
Otherwise, the 1-year long-term capital gain holding period would only commence from the date of actual
copyright reversion, so that copyrights which begin reverting in 2013 would only then become eligible for long-
term capital gain treatment (after being held for at least 12 months following reversion). Again, the IRS has
issued no pronouncements on this issue.

Last year, the IRS did, however, issue proposed and temporary regulations providing that the election to treat a
musical composition or copyright as a capital asset must be made separately as to each composition or
copyright sold or exchanged during the taxable year. This election must be made on or before the due date of
the tax return for the year of sale or exchange (including extensions). Accordingly, creators of musical
compositions and copyrights in musical works who sold such rights in 2008 are reminded that an affirmative
election is necessary to take advantage of favorable capital gains rates.

Five-Year Amortization Period for Musical Works.

Buyers of eligible musical works and copyrights also continue to get “tax bang” for the buck. Under prior law,
the cost of acquiring a musical copyright generally had to be amortized and deducted over the period that the
song was projected to generate income under the "income forecast" method (a frequently complicated
computation).

Since 2006, any expenses paid or incurred creating or acquiring any "applicable musical property" can be
amortized over the 5-year period beginning with the month during which the property was "placed in service"
(for example, when a song gets exploited). Both songwriters who incurred expenses creating "applicable
musical property" and music publishers who acquire them can take advantage of this business-friendly 5-year
schedule. For example, assume a music publisher paid $1,000,000 for applicable musical property on January
2, 2008 and places it in service on January 31, 2008. Provided the 5-year amortization election is made, the
publisher would get to deduct $200,000 as an expense for 2008 (and a like amount for 2009-2012). The term
"applicable musical property" is defined as any musical composition (including any accompanying words) or
any copyright with respect to a musical composition that is depreciable under the income forecast method. This
means that sound recordings are probably not eligible for the 5-year amortization schedule.

Conclusion.

Congress has lowered tax rates for songwriters who sell their catalogs and electively take advantage of capital
gains treatment, provided such songs were held more than one year. This is in stark contrast to the higher non-
capital gain tax rates paid by authors and painters who sell their literary works or paintings. In addition, music
publishers buying songs can recover the purchase price over an election 5-year period.

Questions do remain as to what constitute self-created musical works eligible for favorable capital rates. Does
it include sound recordings and/or vested future reversion rights? Hopefully, the IRS will provide rulings that

favorably resolve these issues. In the meantime, these tax incentives afforded songwriters and publishers will

continue to provide a powerful stimuli to the music publishing market.

Michael R. Morris is a former president of the California Copyright Conference and a principal in the Century
City law firm of Valensi Rose PLC (www.vrmlaw.com). A former IRS trial attorney and Certified Specialist —
Taxation Law (State Bar of California), Michael's practice emphasizes music, entertainment and tax-related
matiers.



Panelist Information

ELI BALL - Lyric Financial

Eli Ball is the founder and CEO of Lyric Financial, a specialty finance company that serves the independent music community. At an
carly age he set out on a quest to find the soul of Robert Johnson . Along the way he had the privilege of working in a production
capacity with acclaimed artists that include Ray Charles, Jason and the Scorchers, Rosanne Cash and Herbie Hancock. During the late
80's and early 90's his recording studio was ground zero for the burgeoning Memphis underground scene. providing a creative
laboratory for future stars, Al Kapone . Three-Six Mafia, 8-ball & MIG., Jazzy Pha, and The North Mississippi Allstars.

In 1996, Eli took a break from the music industry to raise his two sons and begin a new carcer in investment banking. Through his
new eyes as a banker, Eli recognized that the creative community could benefit from the tools that financial industry had been using
successfully in other industries. He formed LYRIC Financial in 2006 with a clear mission. to create and offer meaningful financial
products that nurture the growth and development of the independent music community. In 2008, LYRIC began offering a unique
factoring program, which has funded nearly $5MM in advances to songwriters, artists, producers. publishers. and independent labels.
LYRIC Financial also offers more traditional catalog loans and lines of credit.

Eli lives in Nashville with his wife. Mary Unobsky. An accomplished Grammy-nominated songwriter herself. Mary has penned cuts
for industry greats such as Anita Baker, Bonnie Raitt, Maurice White (Earth, Wind and Fire) and The Jazz Crusaders.

Lyric Financial is a proud supporter of NSAI (Nashville Songwriters Association International). AIMP (Association of Independent
Music Publishers) and the California Copyright Conference.

Keith L. Bernstein - CEO and President Royalty Review Council, LLC

Keith Bernstein, CEO of Royalty Review Council (RRC), is responsible for extending the company’s partnerships and spearheading
growth in international business segments, including music, film & television, publishing and games. With over 18 years of
experience, Mr. Bernstein is known in the entertainment industry for his knowledge of the complexities of royalty accounting,
reporting requircments, label operations, and copyrights,

Mr. Bernstein has been involved in financial due diligence for song catalog acquisitions that exceed $1 billion in aggregate value. In
addition, he has pioneered the procedures used to audit online digital service providers. and his team has processed over 1 million
royalty statements on behalf of artists. producers, third party licensees, publishers, and songwriters.

Mr. Bernstein is the former Vice President of Operations for Napster, Inc. the company that pioneered peer-to-peer file sharing. In his
role with Napster, Mr. Bernstein was responsible for the development and the management of the rights management system.
processes, operations, staffing, content clearance. and licensing as related to all ownership rights associated with sound recordings and
musical compositions that were to be available on Napster's second generation service. Mr. Bernstein spent 2 years with the company
before he left to become CEO and President of Entertainment Council, LLC.

Before Napster, Mr. Bernstein was the Senior Director of Operations for Universal Global e, the e-commerce division of the Universal
Music Group. In his role with Universal, Mr. Bernstein was partly accountable for building the new infrastructure for managing,
processing and reporting the promotional and transactional data from new digital music businesses. Prior to joining Universal Global
e, Mr. Bernstein co-founded Royalty Review Council where he was credited with being one of the first to attempt to collect data about
online sales of items ranging from music to videos in order to help copyright and trademark holders collect the rovalties due them.

Mr. Bernstein is also the former Director of Operations for A&M Records where he spent 7 vears with the company until he left after
Seagram's acquired A&M/PolyGram. He was previously employed by the Investment Banking Firm of Houlihan. Lokey, Howard &
Zukin and the Management Consulting Division of BDO Seidman, LLP.

Mr. Bernstein has been a featured guest lecturer at universities and has spoken on a number of music industry panels. covering such
topics as music licensing, music royalty accounting, royalty examination procedures, and financial due diligence related to song
catalog acquisitions.




Joanna Lucchesi - Senior Vice President, HSBC Private Bank, A Division of HSBC Bank USA, N.A.

Joanna Lucchesi is a Senior Vice President and heads the Entertainment and Media Team within Private Banking. She has more than
20 years banking experience and has been with HSBC since 1996, helping to grow its niche markets in music and film. Ms, Lucchesi
received a Bachelor of Arts from Cabrini College and a Master of Business Administration (rom Golden Gate University.

Gary Roth - Assistant Vice President, Legal & Business Affairs, Performing Rights BMI

Gary F. Roth is Assistant Vice President, Legal & Business Affairs, Performing Rights, for BMI. a position to which he was named in
April, 1997. He was Senior Legal Counsel in the Legal Dept. from July 1993 to April. 1997. From 1986 to June. 1993 he was Senior
Attorney in that department.

BMI is the world’s largest performing rights organization, which represents 400,000 songwriters and music publishers. The company
collects license fees on behalf of those American creators it represents, as well as for the thousands of creators from around the world
who have chosen BMI for U.S. representation. The fees for the "public performances" of its repertoire of more than 6.5 million works
- including radio airplay, broadcast and cable television carriage, Internet and live and recorded performances by all other uscrs of
music - are then distributed as royalties to its writers and publishers.

Mr. Roth joined BMI in 1974 as a staff attorney immediately upon graduation from the College of William & Mary School of Law from
which he holds a 1.D. degree. He received his B.A. degree from the University of Pennsylvania.

Mr. Roth’s duties at BMI involve supervising the legal matters of the Performing Rights Dept. in regard to writers and publishers, including
song disputes, estates. banking, divorce, assignment, bankruptcy and tax and judgment issues and departmental policy questions. He also
counsels Performing Rights Dept. personnel on copyright and other legal matters. In addition, he drafts agreements for BMI affiliates and
answers copyright questions from the public. Mr. Roth also lectures to educational and legal groups about BMI and copyright law. He is a
contributing faculty member of songwriteri(1.com, for which he writes the “C in a Circle” column.

Mr. Roth is admitted to the New York, New Jersey and Supreme Court bars. He is a member of the Executive Committees of the
Entertainment, Arts and Sports Law Section and of the Corporate Counsel Section of the New York State Bar Association, He served as
Chair of the Corporate Counsel Section in 2001 and 2008, He is also a director and Vice-President of BMI Foundation, Inc. He is a former
Treasurer and Trustee of the Copyright Society of the U.S.A. and is a member of numerous music industry associations,
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