January 2010

NEWSLETTER

An Entertainment Industry Organization

CALIFORNIA
COPYRIGHT The New and Complex World of Television Music

CONEERENCE Licensing

By Todd Brabec and Jeffrey Brabec

The President’s Corner
Jonathan Rosner

Happy New Year everyone, and thank you for joining us for tonight’s Television Music panel — what a great way to
kick off the new year! I hope everyone had wonderful and relaxing holiday season. Speaking of the holiday season,
I’d like to thank the officers, the board and everyone who attended for making the CCC annual holiday party at Café
Cordial truly an evening to remember. For those of you who weren’t able to make it to the party this year and thus
haven’t experienced the magnificence of this year’s party gift — the ever so “green” CCC logo sporting reusable
shopping bag — we have some left and will be giving some out to a select few at tonight’s meeting.

We have some terrific panels lined up for the coming months, so please stay tuned. And if you’re not currently a
member of the CCC. please support the organization and ioin todav!

The New and Compléx World
of Television Music Licensing UPCOMING

BY TODD BRABEC AND JEFFREY BRABEC CCC EVENTS:

THE PHONE CALL FROM THE TV PRODUCER

MUSIC SUPERVISOR: Hi, this is the music supervisor from <<name of television
series>>. We'd like to use the song <<name of composition>> in a scene for an epi-
sode in which two of the primary characters find themselves in a dance club.

MUSIC PUBLISHER: How would you like to use the song and what rights do you need?

MUSIC SUPERVISOR: The use will be a two-minute background vocal, although
it could be less depending on the cutting of the final scene. We will also be using
<<name of performer’s record>>. There is a possibility that one of the characters may
also sing a few lines either while the record is being played or a couple of scenes later.
For your information, I'm getting a fee quote from <<name of record company>> so
we can use the master recording with the actual performance.

For the use, we'll need a price quote to use your song in the episode for the
following media:
Continued on next page
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Reserve your seat now at
http://www.theccc.org.




All Television and Home Video
Somne successful series use an all television and home vidco combined license without
any aption language, which pays for all rights when the agreement is signed.

All Media Licenses Excluding Theatrical

Some studios are requesting “all media” licenses, excluding theatrical, for certain
programming—a license that includes television, home video, the Internet, mobile phone
use, and any other media over which television shows can be distributed. Such licenses
include all TV transmissions, such as free; pay; cable; satellite; subscription; hotel/motel to

TELEVISION LICENSING IS AN AREA FOR WHICH
YOU HAVE TO KNOW THE CURRENT STATE OF
AFFAIRS AND DEAL ACCORDINGLY.

any type of monitor or receiver; all digital or broadband transmissions, including streaming
and downloading rights; all audiovisual devices (linear formats), such as DVDs, cassetres,
and other digital media; all other nontheatrical uses {including common carriers); and “in-
context” trailers, ads, or promotions.

Dramatic Series. There are a number of dramatic series, however, that license via
an option scheme containing between four and 10 separate scenarios all with different
fees. An example of this type of series follows.

Initial Term

Media: Free TV and basic cable TV; in-context promo in all media
Term: 2 years

Territory: U.S. and Canada

Options

Option 1: All forms of TV (now known or hereafter devised); non-theatricalfcommon
cartiers and in-context promos in all media; worldwide; five years

Option 2: All forms of TV (now known or hereafter devised); non-theatrical/
common carriers and in-context promos in all media; U.S, and Canada; in perpetuity
Option 3: All forms of TV (now known or hereafter devised); non-theatrical/com-
mon carriets and in-context promos in all media; worldwide; in perpetuity

Option 4: All forms of home video and personal video/DVD/EST rights (now
known or hereafter devised), regardless of the means of delivery (including in-con-
text promos in all media); worldwide; in perpetuity

Option 5: All media (now known or hereafter devised) via any distribution method or

means of transmission for any viewing device, excluding theatrical; all audiovisual devices'

and products for personal use; Internet (including without limitation whether by stream-
ing, downloading, or otherwise); future networking technologies and storage and retrieval
devices for use of the composition embodied in the program substantially as a whole and
in-context promos to all media; worldwide; in perpetuity

Option 6: Internet (whether in streaming, nonpermanent downloadable, or other for-
mats), including in-context promos in all media; worldwide; 1 month (renewable)
Option 7: Internet {whether in streaming, nonpermanent downloadable or other
formats), including in-context promos in all media; worldwide; 1 year (renewable)
Option 8: Nontheatrical/common carriers; worldwide; 1 month (renewable)
Option 9: EST (Electronic sell-through) (including in-context promos in all media);
worldwide; 1 year (renewable)

Mausic/Performance/Dance-Based
Series. On the non-drama side, series like
American Idol, Dancing With the Stars, So You
Think You Can Dance, and similar shows will
have nurnerous options that cover a large
number of different types of uses, timing of
uses, and distribution media.

For example, a show such as Dancing
With the Stars may ask for the following
terms and options:

Initial Term

Five years, worldwide, and Disney Cruise
Lines in all television media, including but
not limited to free, basic cable/satellite/
HDTV, pay, subscription, broadeast-on-
demand, including video-on-demand and
direct-by-satellite (“DBS”) and Internet/
mobile streaming (including in-context
promotion in all media).

Options

Option 1: World, extension of initial
all television/streaming term to world-
wide, perpetuity

Option 2: World perpetuity, home
video media synchronization and un-
limited unit sales buyout

Option 3: World perpetuity, all media,
now known and hereafter devised
excluding theatrical

In addition to the above, each license will
further divide the options and fees de-
pending on the actual use of the compasi-
tion. For example, the following separate
use catepories are included in the license,

and all with different dollar fees.

Use

. Visual Dance: (1:45) + 0:10 recap

or single full use;

Short Recap: single recap up to

0:25 in future episodes;

Single/multiple recaps up to 1:30

in future episode;

. Extended Recap: single/multiple
recaps up to full repeat in a future
episode;

E. 'Last Dance/Closing Credits.
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As to American Idol, the initial license
request may be as follows: ‘

Use

1. United States and its territories
and possessions/Canada
1 year commencing with each

original airdate of episode.



Free, basic cable, and satellite
television and in-context adver-
tising and promotion rights up to

0:30 (in all media).

2. Rest of World
2 years commencing with each
original airdate of episode.

Free, basic cable, and satellite
television and in-context adver-
tising and promotion rights up to
0:30 (in all media).

Options

Option 1: Electronic Sell-Through
(audio and/for audiovisual download
offered via official show Web site and all
other associated branded Web sites, and
iTunes, as well as all wireless and mobile
platforms, but excluding downloads of
realtones/ringbacks): World/5 years

A. Audiovisual: The greater of (a) 10
percent of the actual retail prices
or (b) ___ cents per download.

B. Audio-only: The prevailing statu-
tory mechanical rate in effect at
the time of download.

Option 2: Realtones/Ringbacks
(audio download streaming realtone
or ringback offered via all wireless and
mobile platforms through AT&T): United
States and its territories and possessions/
Commencing on signature below and con-
tinuing throughout season finale/Rights
granted per composition, including the
right to reproduce and distribute by means
of transmissions to subscribers of AT&T
in the territory/Greater of (a) 10 percent
of retail price; or (b) ___ cents per down-
load/purchase/In the event a compulsary
license rate for realtones/ringbacks (i.e.,
ringtones) is established by federal law,
such compulsory rate shall supersede the
negotiated rate above as of the effective
date of such compulsory tate.

Option 3: Audiovisual Streaming:
-World/terms and fees below: '
Internet streaming served via official
show Web site
A. 4 months-$
6 months - $
1year-$
OR
B. Intemet streaming across all affili-
atedfassociated Web sites

6 months - $
1 year - $
C. Streaming in all wireless mobile platforms
4 months - §
6 months - §

1. Qut-of-Context Advertising and Promotion Option: United States and its territories
and possessions/All Media up t0 0:30/$__or $___ jweek/Option exercisable com-
mencing on the date of your signature below, but no later than 12 months after the
airdarte of the final episode of the production.

Another variation is:

License Terms:
Term: Perpetuity
Territory: Worldwide
Media: Basic cable and satellite, including in-context promo

Options

Option 1:

Media: Free television now, known or hereafter devised, including in-context pro-

motion advertising
Territory: Worldwide
Term: Perpetuity

Option 2:

Media: All forms of television
Territory: Worldwide
Term: Perpetuiry

Option 3:

Media: All forms of home and personal video/DVD/EST rights, regardless of the

means of delivery
Territory: Worldwide
Term: Perpetuity

Option 4:

Media: All media now known or hereafter devised via any distribution methad ar

means of transmission for any viewing device, excluding theatrical
Territory: Worldwide
Term: Buyout/Perpetuity

Shorter-Term Licenses. Certain programs that do not have a projected long audience

shelf life because they focus primarily on contemporary events and issues (such as Access Hol-
bywood, Elien DeGeneres Show, Jimmy Kimmel Live, The Tonight Show, and so forth) will many

times only request short-term licenses, limited-territory licenses, many times with options.

For example, one such show requests:

Term: Option 1: Option 2: Option 3:
2 years worldwide, | 4 years worldwide, 2 years worldwide, | 7 years, video, -
freefbasic/ free/basic/ ATV 10,000 units,

- satellite/radio/ satellice/TV/ worldwide
on-demand wdic
streaming

Another request:

License Terms: (includes in-context advertising and promotion):

United States, Canada, 30 days, free TV only, plus world, excluding United States
and Canadafall TV media, including but not limited to free, basic, pay, direct-by-satel-
lite, subscription, and CATV.

And another request:

License Terms: (includes in-context advertising and promotional rights):




World, 1 year, all television media, including but not limited to free, basic, cable/
satellite, pay, subscription (including video-on-demand), DBS, and Internet streaming,
including in-context promotion in licensed media.

Another variation of a shorter term license is:

Media: Basic cable/satellite TV and wireless, including in-context promos
Territoryt Worldwide

Term: 1 year

Option 1: Internct (whether in streaming, non-permanent downloadable, or other
formats), including in-context promos; worldwide; 1 month (renewable)

Option 2: Internet (whether in streaming, non-permanent downloadable or other
formats) including in-context promos; worldwide; 1 year (renewable)

Option 3: free, basic cable/satellite TV, including in-context promos; worldwide; 2 years
Option 4: All forms of television now known or hereafter devised common carriers,
including in-context promos; worldwide; 2 years

30-Second Promotional Audio Streams

Certain programs will request a no-fee, 30-second audio of the recording and composi-
tion used in each episode of the series that would be accessible on the program's official Web
site. The license is for streaming only with no download capabilities and is designed to help
viewers identify the music on the program, because such information is not available in the
closing credits, The name of the artist and the song title will be listed, and there may be links
either to the artist’s Web site or to another site where the viewer can purchase the track.

Hit Songs Used as Television Show Themes

Show Theme

CSI: NY “Baba O'Riley”

CS1 “Who Are You”

CSI: Miami “Won't Get Fooled Again”

Rather than hire a composer to write a theme song for a new television series, many
producers will use a well-knawn song as the show's opening and closing theme. This is also
true for revival series where the new producers do nat have the rights to the theme song
used in the original series. When presented with such a request, a music publisher may take
one of a number of different approaches to handle the licensing, the most prevalent being a
per-show fee for each series episode. It is also becoming more common for a life-of-copyright
all television license to be negatiated for use of the song in the series. Each case, however,
must be treated on its own merits, recognizing the stature of the song being requested (e.g.,
current hit, well-known standard, or prior hit in need of new exposure), the budger for the
series, the policies of the production company producing the show, the performance monies
that will be earned from ASCAP, BMI, or SESAC, and the possibility of a television series
soundtrack album or hit single coming from the program.

In addition to the initial synchronization fee negotiation, all of these agreements provide
for an additional fee to be paid when each episode goes to home video, unless such rights
are included in the initial fee. And many times there is a guarantee that a certain number
of series episodes will use the song as the theme (and payment made), even if the series is
unsuccessful and the guaranteed number of episodes are not broadcast or even produced.
Mast agreements also provide that the song and, if applicable, the master will be available
for use as the theme to the series for a number of seasons into the future via options with fee
increases normally provided for each new season. On-screen.credit is also one of the issues
negotiated. There are also a number of series that use existing songs and masters that were
not major hits as themes. The issues involved in the negotiations are the same as in the hit
song scenario, with the exception that the initial fees may not be as high.

Additional Licenses for Previously Licensed Programs (Older Series)

Unlike current licensing procedures whereby the show's producer is covered for
multiple distribution channels (many times via options), many past licenses were more
limited in nature (in some cases, because the media had not been invented yet).

In these cases, the show’s producer will
contact the music publisher and enter into
a new license that covers additional distri-
bution platforms. One example might be
a producer securing the options to convert
an all-television license into a worldwide
all-media license. There are many varia-
tions in this area depending, of course, on
the terms of the initial music synchroni-
zation license and the needs (including
licensing budget) of the producer.

Fees

Some of the factors affecting the amount
of the negotiated synch fee are (1) whether
the show is originally being broadcast or
distributed for network, local television, ca-
ble, Intemer, or other media; (2} the scope
of the rights granted; (3} the options being
requested; (4) how the composition is being
used {background vocal ot instrumental
use, theme, visual vocal); (5) the music
budget; (6) the stature of the song (stan-
dard, hit song, new release); (7) duration of
the use; (8) the term; (9) the territory; (10)
whether there is a soundtrack guarantee;
(11) whether there is an ad card promo
at the end of the program; (12) whether
only in-context vs. out-of-context promo
uses are part of the license; (13) whether
a change of lyrics is being requested; (14)
and whether there is a dramatization of the
events described in the song, among others.

It should also be mentioned that certain
programs license on a “Most Favored Na-
tions” basis (with all compositions receiving
the same compensation for the particular
defined type of use). In such cases, the pro-
ducer will provide the actual fee structure
in the request, and the only decision for the
music publisher is whether to say “yes” or
“no” 1o the use.

CONCLUSION

As you can see, successful television
licensing is not for the inexperienced.
Familiarity with the meaning of all op-
tions {e.g., home video, Internet, foreign
theatrical, mobile devices), knowledge of
the range of fees possible in each situation
(e.g., successful or new show, past hit song
ot new artist release, if the show is a “take
it or leave it” entity, or if standard negotiat-
ing norms are in place), an understanding
of the original writer’s grant of rights to the
music publisher (any licensing restrictions,
approvals, and so forth), and knowledge of
the many other factors that could affect the
anticipated backend royalties {e.g., status



of ASCAT, BMI, and SESAC licenses inall | sary in today's world of television licensing—licensing that poes well beyond the initial
relevant media, Copyright Royalty Board television broadcast. &

decisions, pending litigation, copyright
legislation, foreign country online, and tra- Todd Brabec, former executive vice president of ASCAP, is a licensing and royalty consubtant based in Los

ditional media licensing schemes) are all Angeles and New York and can be reached ar woddbrabec@gmail.com. Jeffrey Brabec, vice president of business
essential if one is to give the immediate affairs for Chrysalis Music Group, can be reached at jeffb@chrysalismusic.com. The Brabecs are authors of the
and appropriate response that is neces- book Music, Money and Success: The Insider’s Guide ro Making Money in the Music Business.

Reprinted from Entertainment and Sports Lawyer (Volume 27, Number 3, Fall 2009) with permission
from Todd Brabec.

Panelist Bios

Jason Alexander

Hit The Ground Running, Inc. (HTGR) is a leading boutique music supervision company based in Los Angeles. Jason
Alexander founded the company in 2001. HT'GR music supervision credits include CSI, CSI: Miami, CSI: New York,
Everybody Hates Chris, Entourage, Cold Case, Without A Trace, and studio films including Flicka (WB) and Goal
(Disney). HTGR is currently working on pilots for ABC, WB and two documentaries.

Ashley Bearfield

Ashley Bearfield is the Director of Muic for independent television production company Reveille, LLC. Ashley was hired
in 2007 to start the music department, managing all aspects of music for Reveille’s shows. She is currently Music
Supervisor for The Biggest Loser (NBC), Losing It With Jillian Michaels (NBC), Breakthrough with Tony Robbins
(NBC), and The Buried Life (MTV). Past credits include American Gladiators (NBC), Shear Genius (BRAVQ), Tabatha’s
Salon Takeover (BRAVQ), Nashville Star (USA/NBC), among many others.

John Keane

As a composer, John Keane created the groundbreaking sound and continues to score the worldwide hit series CSI: Crime
Scene Investigation, currently in its 10" season and the No. 1 scripted show on television. He was nominated for an
Emmy for his work on CSI in 2007 as well as 12 BMI and ASCAP awards in the years that the show has been on the air.
John also composed the main title theme music for the Emmy award winning reality series “The Amazing Race™.
Working as a studio musician, John has also been a first call session drummer for acclaimed artists such as Celine Dion,
Michael Bolton, Chicago and Richard Marx, to name a few.

Adam Taylor

For over two decades, Adam Taylor has been helping intellectual property companies, organizations and individuals
manage and extract value from their copyrights, trademarks and patents. As president of Associated Production Music,
Adam continues to reinforce the company's standing as one of the largest and most diverse collections of original
production music available by adding the latest in authentic, urban-contemporary and hard-hitting rock alternative music
to APM's catalog through the addition of new libraries and exclusive recordings from up and coming rappers and rockers.

Adam Zelkind

Award winning composer Adam Zelkind creates cutting edge music for hundreds of hit television episodes. Adam Z’s
success lies in his ability to create a distinct sound for each show. His composer credits include Flavor of Love, Rock of
Love, I Love Money, Real Chance of Love, The Surreal Life, MTV's From G's to Gents (Executive producer Jamie
Foxx), I Love New York, Charm School, My Fair Brady, and Out Back Jack. Adam Z’s awards include ASCAP’s 2009
Most Performed Underscore and Rock of Love 2 and BMI Awards for The Surreal Life and Outback Jack.



