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Who has the right to terminate the grant of copyright?

• The original author owns the interest until death;
• The widow or widower owns the author’s entire Termination Interest unless there 

are any surviving children or grandchildren of the author, in which case the 
widow or widower owns one-half of the author’s Termination Interest;
• The author’s surviving children, and the surviving children of any dead child of 

the author, own the author’s Termination Interest unless there is a widow or 
widower, in which case the ownership of one-half of the author’s Termination 
Interest is divided amongst the surviving children and widower;



Who has the right to terminate the grant of 
copyright? (cont.)

• The rights of the author’s children and grand-children are divided between them 
on a per stirpes basis according to the number of such author’s children 
represented; the share of the children of a dead child in a Termination Interest 
can be exercised only by the action of the majority of them;
• If there are no heirs or a widow or widower, then the author's executor, 

administrator, personal representative, or trustee shall own the author's entire 
Termination Interest.  See 17 U.S.C. § 203(a)(2); 17 U.S.C. § 304(c)(2). 



TIMING IS VERY 
IMPORTANT IN 
THE 
TERMINATION 
PROCESS

• The basic timing requirements are set 
forth in Section 304(c) and Section 203(a) 
of the Copyright Act.  

• Under Section 304(c) of the Copyright Act, 
if a copyright was subsisting in either its 
first term or renewal term on January 1, 
1978, and the author transferred an 
exclusive or non-exclusive grant of 
copyright before January 1, 1978, other 
than by will, then the author and/or the 
author’s heirs may terminate that Grant at 
any time during five (5) years beginning at 
the end of fifty-six (56) years from the date 
the copyright was originally secured, or, 
starting on January 1, 1978, whichever was 
later.  See 17 U.S.C. § 304(c)(3).



TIMING IS VERY 
IMPORTANT IN 
THE 
TERMINATION 
PROCESS

• Under Section 203 of the Act, if there is an 
exclusive or non-exclusive grant or any 
right of copyright executed by the author 
on or after January 1, 1978, otherwise 
than by will, then that grant can be 
terminated by the author, or his heirs, 
beginning at the end of thirty-five (35) 
years from the date of execution of the 
Grant and as late as forty (40) years from 
the date of the execution of the Grant; or, 
if the Grant covers the publication of the 
work, at the end of (35) thirty-five years 
from the date of the publication of the 
work under the Grant or at the end of (40) 
forty years from the date of execution of 
the Grant, whichever term is earlier. See
17 U.S.C. § 203(a)(3).



How do the basic 
timing requirements 
apply to terminate a 
grant of a copyright 
in a musical 
composition under 
Section 304(c) of the 
Copyright Act?

• Songwriter writes lyrics and music for 
a song that someone else records.  
The song containing the music and 
lyrics is released on January 12, 1972 
and the songwriter assigns the musical 
composition copyright to the publisher 
on the same date.  The copyright is 
filed the same date by the publisher. 
The songwriter can terminate the 
assignment beginning on January 12, 
2028 and has the right to terminate 
that assignment until January 12, 2033 
under Section 304(c) of the Copyright 
Act.



How do the basic timing requirements 
apply to terminate a grant of copyright in a 
musical composition copyright under 
Section 203(a) of the Copyright Act?

• Songwriter creates lyrics and music for a 
song that someone else records.  The 
song containing the music and lyrics is 
released on January 12, 1982 and the 
songwriter later assigns the copyright on 
October 20, 1986.  The songwriter can 
terminate the assignment beginning on 
October 20, 2021 and has a right to 
terminate the assignment until October 
20, 2026 under Section 203 of the 
Copyright Act.



Timing 
exceptions for 
Sound 
Recordings?

• Recording Artist records hit #1 song on January 12, 1969 and 
assigns the sound recording copyright to the label on the 
same date as part of a recording contract.  Can the 
Recording Artist terminate his assignment of copyright under 
Section 304 of the Copyright Act?

• No.   Sound recordings were not given federal copyright 
protection until February 15, 1972.  

• “Although sound recordings were first given federal 
copyright protection in 1972, sound recordings made before 
February 15, 1972, remained protected under state law 
rather than under the federal copyright statute. As a result, 
there are a variety of legal regimes governing protection of 
pre-1972 sound recordings in the various states, and the 
scope of protection and of exceptions and limitations to that 
protection is unclear. Current law provides that pre-1972 
sound recordings may remain protected under state law 
until February 15, 2067. After that date they will enter the 
public domain.”  https://www.copyright.gov/docs/sound/

https://www.copyright.gov/docs/sound/


What about sound recordings after February 
15, 1972?

• Under 304(c) of the Copyright Act, Recording Artist records a hit #1 song on January 12, 1973 and assigns 
the copyright to the label on the same date as part of a recording contract.  The recording artist can 
terminate that right assignment as of January 12, 2029.

• Under 203 of the Copyright Act, Recording Artist records hit #1 song on January 12, 1990 and assigns the 
copyright to the label on the same date as part of a recording contract.  The recording artist can terminate 
that right assignment as of January 12, 2025.

• "A 'sound recording' is a 'work that results from the fixation of a series of musical, spoken, or other sounds . 
. . .'" (internal citations omitted)); United States Copyright Office, Copyright Registration for Sound 
Recordings 6,https://www.copyright.gov/circs/circ56.pdf ("A sound recording is considered created when it 
is 'fixed' in a phonorecord for the first time.")



What happens if the artist assigns a copyright prior January 1, 1978 
but the work does not exist until after January 1, 1978?

• This is a called a gap grant. Historically, a gap grant occurs when a songwriter or recording artist 
signs an agreement involving a Grant of copyright before January 1, 1978, and the copyrightable 
work was created after January 1, 1978, under the same deal.  For example, Charlie Daniels 
signed a songwriter agreement involving a Grant of copyright with Universal Music Publishing 
Group in 1976.  He then wrote the hit country song “The Devil Went Down to Georgia” in 1979 
under the same agreement.

• In this situation, Section 304(c) of the Act does not apply on its face because the copyright for the 
musical composition did not exist before 1978.  The musical composition was written in 1979.  
Until there is a work of authorship, there is no copyright interest, no transfer of that interest, and 
no author for whom exclusive rights (not to mention termination rights) can vest.”  See 
www.copyright.gov/docs/termination/.

http://www.copyright.gov/docs/termination/


Recent Case Law on Gap Grants/Termination Notices: 
Waite v. UMG Recordings, Inc.

• In Waite v. UMG Recordings Judge Kaplan held that in the context of gap grants, the date 
of creation determines the date of execution of the grant, which in turn dictates when 
notices of termination can be served as well as the timing of the termination window.  
Waite v. UMG Recordings, Inc. 450 F. Supp. 3d 430, 443 (S.D.N.Y 2020)  With this ruling 
termination notices relating to works created after the date of the grant being terminated 
should identify the date of creation as the date the grant was executed, not merely the 
date of the agreement containing the grant or the date the agreement was signed.



How to start the termination process – Notice 
of Termination

• Prepare a Notice of Termination. The Notice of Termination must comply with the requirements 
of the Register of Copyrights (see 37 C.F.R. §201.10);

• Some of the Notice of Termination Requirements include: 
• Stating whether the termination is made under section 203 or section 304;

• Listing the name of each grantee whose rights are being terminated, or the grantee's successor 
in title, and each address at which service of the notice is being made;

• A brief statement reasonably identifying the grant to which the notice of termination applies;



How to start the termination process – Notice 
of Termination - cont.

• For a 304(c) termination - The title and the name of at least one author of, and the date copyright was originally secured in each 
work to which the notice of termination applies; and, if possible and practicable, the original copyright registration number;

• For a 203(a) termination- The date of execution of the grant being terminated and, if the grant covered the right of publication of 
a work, the date of publication of the work under the grant;

• For 203(a) termination - For each work to which the notice of termination applies, the title of the work and the name of the 
author or, in the case of a joint work, the authors who executed the grant being terminated; and, if possible and practicable, the 
original copyright registration number;

• The effective date of termination; 

• For more requirments see https://www.copyright.gov/title37/201/37cfr201-10.html

https://www.copyright.gov/title37/201/37cfr201-10.html


More Timing 
Issues – Notice 
of Termination

• Same Timing Requirements As Above (56 
years +5) v. (35/40 years+5) for the 
effective termination date.

• The Notice of Termination must be served 
on the grantee of the Grant no earlier than 
ten years before the effective date of 
termination and no later than two years 
before the effective date of termination; 
AND

• The Notice of Termination must be 
recorded with the Copyright Office before 
the effective date of termination for the 
termination to be effective. Notice of 
Termination must be filed with a Form DCS 
for Recordation of Documents under 17 
U.S.C. § 205 and appropriate fees.

• As of January 23, 2020, the document can 
be filed electronically through a pilot 
program for electronic submission (85 FR 
3854)



What if there is a mistake in the notice of 
termination?  Harmless Error Exception

• “A termination notice must contain a ‘clear identification’ of certain information, including the 
‘the date of execution of the grant being terminated and, if the grant covered the right of 
publication of a work, the date of publication of the work under the grant,’ ‘the title of the work 
and the name of the author,’ ‘a brief statement reasonably identifying the grant to which the 
notice of termination applies,’ and the effective date of termination. A termination notice with 
incorrect information is valid if the errors were made in good faith and "without any intention to 
deceive, mislead or conceal relevant information" and if the errors are harmless and ‘do not 
materially affect the adequacy of the information required to serve the purposes of [Section 
203].’ This purpose is to award artists an opportunity to obtain a more equitable share of the 
copyright's profits. But to do so, the grantee must be given ‘reasonable opportunity to identify 
the affected grant and work from the information given in the notice.’” Waite v. UMG Recordings, 
Inc., 450 F. Supp. 3d 430, 440 (S.D.N.Y. 2020).



Litigation Issues: Harmless Error Exception

• M’tume v. Sony Music Entm’t, 408 F. Supp. 3d 471, 477 (S.D.N.Y. 2019) holding 
“[t]he Court requires more factual development to determine if harmless error 
would apply to this case. First, it requires more information to determine if Sony 
was on notice of which recordings were covered by the Termination Notice. 
M’tume's Termination Notice listed the names of the recordings, their dates of 
publication, their author, and their copyright registration numbers. Termination 
Notice ¶¶ 3-6. At this stage of the litigation and considering all facts in the light 
most favorable to M’tume, the Court finds it plausible that Sony was on notice as 
to which recordings were included in the Termination Notice.” Ibid.



Missing the Deadlines

• The Copyright Office will refuse recordation of a notice of termination as such if, in the 
judgment of the Copyright Office, such notice of termination is untimely. Conditions 
under which a notice of termination will be considered untimely include: the effective 
date of termination does not fall within the five-year period described in section 
203(a)(3) or section 304(c)(3), as applicable, of title 17, United States Code; the 
documents submitted indicate that the notice of termination was served less than two or 
more than ten years before the effective date of termination; or the date of recordation 
is after the effective date of termination. 37 CFR 201.10, (e)(1)(ii)(A).

• Best Practice: Hire an attorney and take advantage of the 10-year window. Serve the 
Notice of Termination papers as soon as possible within that window.



Other Issues 
Effecting 
Copyright 
Termination 
under 203 
and 304 of 
the Copyright 
Act 

Joint Works 

Work For Hire Issues

International Rights

Derivative Works 

Waite v. UMG Recordings, Inc.



Joint Work Issues
• What is a joint work? A joint work is “a work prepared by two or more authors with the intention 

that their contributions be merged into inseparable or interdependent parts of a unitary 
whole.” 17 U.S.C. § 101.

• Under Section 203 of the Act, if there is a joint work and the joint authors simultaneously 
executed a transfer of copyright to a transferee, then the Notice of Termination must be effected 
by the majority of the authors who executed the Grant. 17 U.S.C. § 203(a)(1)  However, if the joint 
authors transferred their copyright to a transferee through separate Grants, each author can 
independently choose whether to invoke Section 203 of the Act. Scorpio Music S. A. v. 
Willis, 2012 U.S. Dist. LEXIS 63858 at p. *13.

• Under Section 304(c) of the Act, if the Grant is executed by one or more authors of the joint work, 
Notice of Termination of the Grant for a particular author’s share in the renewal ownership of the 
renewal copyright may be given by the author who executed it, or, if the author is dead, by the 
persons described above. 17 U.S.C. § 304(c)(1).

• Recording Artist Issues?



Work for 
Hire Issues

• Under Section 203 and Section 304(c) of the Act, 
there are statutory exceptions to an author’s right 
to terminate a grant of copyright. One of the 
statutory exceptions is that termination under 
Section 203 and Section 304(c) does not apply to 
works made for hire or works for hire.

• Is the language in the contract dispositive? It 
depends. Just because a document says it is a work 
for hire does not mean that the language is 
dispositive.  As stated by Nimmer, “Insofar as is 
made “for hire” because it has been prepared by 
an employee within the scope of his employment, 
it is the relationship that actually exists between 
the parties, not their description of that 
relationship that is determinative.” Nimmer on 
Copyright, §11.02[A][2](2018).



304 and Work for Hire Issues
• Under Section 304(c) of the Act, then the determination of whether the work was 

created as a work made for hire will fall under the 1909 U.S. Copyright Act (the “1909 
Act”). 

• Under the 1909 Act, Courts have looked to different factors to determine whether a 
work created by an employee or independent contractor was a work made for 
hire. Some of the preliminary factors historically addressed by the Courts have included: 
(1) the existence of a contract or other written agreement which addresses the 
circumstances of a work’s creation or authorship, (2) payment of wages or other 
remuneration, and (3) the right of the “employer” to direct and supervise the creation of 
the work.



304 and Work for Hire Issues
• The Ninth and Second Circuit Court of Appeals use what is commonly referred to as the “instance 

and expense” test in determining whether a work created by an employee or independent 
contractor were ones made for hire. See, e.g., Siegel v. Warner Bros. Entm’t Inc., 658 F. Supp. 2d 
1036, 1058 (9th Cir. 2009).  The instance and expense test requires an evaluation of three factors: 
(1) at whose instance the work was prepared; (2) whether the hiring party had the power to 
accept, reject, modify, or otherwise control the creation of the work; and (3) at whose expense 
the work was created. Siegel v. Warner Bros. Entm’t Inc., 658 F. Supp. 2d 1036, 1058 (9th Cir. 
2009).

• This test creates a presumption in favor of finding a work for hire ownership whenever a work is 
produced at the instance and expense of the hiring party, and the presumption can only be 
overcome by evidence that the parties did not intend that result. Lin-Brook Builders Hardware v. 
Gertler 352 F. 2d, 298, 300 (9th Cir. 1965).

• In the end, this is a factual test that may ultimately be in favor of the songwriter and/or recording 
artist depending on the facts of each case.



203 and Work for Hire Issues
• The 1976 Copyright Act defined work for hire as “(1) work prepared by an employee 

within the scope of his or her employment; or, (2) a work specially ordered or 
commissioned for use as a contribution to a collective work, as part of a motion picture 
or other audiovisual work, as a translation, as a supplementary work, as a 
compilation,…, if the parties expressly agree in a written instrument signed by them that 
the work shall be considered a work for hire.” See 17 U.S.C. § 101.

• If a court determines that the work was created by an employee within his or her scope 
of employment, then the work will be considered a work for hire. However, for copyright 
purposes, employee means an employee under general agency law (see CCNV factors 
discussed below). If an independent contractor created the work and the work was 
“specially ordered or commissioned” according to a “written agreement” and fell within 
one of the “enumerated categories” then the work is a work made for hire.



Section 203/Work for 
Hire: Was the Work 
Prepared By an 
Employee?

• The CCNV factors include: (1) the skill 
required; (2) the source of the 
instrumentalities and tools; (3) the location of 
the work; (4) the duration of the relationship 
between the parties; (5) whether the hiring 
party has the right to assign additional 
projects to the hired party; (6) the extent of 
the hired party’s discretion over when and 
how long to work; (7) the method of payment; 
(8) the hired party’s role in hiring and paying 
assistants; (9) whether the work is part of the 
regular business of the hiring party; (10) 
whether the hiring party is in business; (11) 
the provision of employee benefits; (12) and 
the tax treatment of the hired party.  
Community for Creative Non-Violence v. 
Reid, 490 U.S. 730, 751 (1989) (“CCNV”).



Section 203/Work for Hire Issues: Was the Work Prepared by an Independent 
Contractor 

• Under Section 203 of the Act, if a work was not created by an employee within the scope of 
employment, it can only be a work for hire if: (1) the work must be specially ordered or commissioned 
(created at the request of someone and not a previously created work) (2) created under a written 
agreement that specifies that the work is pursuant to a work for hire agreement and (3) in one of the 
specially enumerated categories (use as a contribution to a collective work, as part of a motion picture 
or other audiovisual work, as a translation, as a supplementary work, as a compilation). See 17 U.S.C. §
101.

• The most common area where a recording artist or songwriter could be deemed a work for hire is 
when a sound recording or musical composition is written for a motion picture or other audiovisual 
work. Under 17 U.S.C. § 101 all that would be needed is a written agreement stating that (1) the 
recording artist or songwriter is a work for hire, and (2) the recording artist or songwriter is 
commissioned for use in an audiovisual work or a motion picture for a court to determine that work 
was work made for hire. See 17 U.S.C. § 101.



Derivative 
Rights

• The other statutory exception under 
Section 203 and Section 304(c) of the 
Copyright Act is that a derivative work 
created under the authority of the Grant 
before the termination date in the Notice 
of Termination remains the property of 
the grantee of the copyright. 17 U.S.C. §
203(b)(1); 17 U.S.C. § 304(c)(6)(a).

• In other words, adaptions, synch uses, and 
officially sanctioned remixes made under 
the initial grant before the termination 
date in the Notice of Termination can still 
be used.  However, no further derivative 
works may be created by the original 
licensee based upon the work that was 
originally licensed or assigned.



International 
Rights

• Currently, authors and/or their heirs 
cannot terminate the grant of 
international copyright by filing a Notice of 
Termination under Section 203 or Section 
304(c) of the Copyright Act because those 
sections only apply to the termination of 
Grants or transferred rights in the United 
States.



Waite v. UMG Recordings, Inc. – The Loan Out 
Company Issue
• In Waite, Plaintiffs Ely and Waite assigned their rights to loan out companies, wholly owned by 

them, and those companies in turned assigned the rights to UMG.

• The Court in Waite found: “Only grants ‘executed by the author’ (or the statutorily designated 
successor) may be terminated.  17 U.S.C. 203(a). Therefore, third parties to a contract and loan-
out companies, which "loan" out an artist's services to employers and enter into contracts on 
behalf of the artist, do not have a termination right under the statute. Great Entm't Merch., Inc. v. 
VN Merch., Inc., No. 95-cv-9333 (LBS), 1996 U.S. Dist. LEXIS 8973, 1996 WL 355377, at *1 n.1 
(S.D.N.Y. June 27, 1996). Loan-out companies are common in the entertainment industry. Id. The 
purpose of this corporate structure is to limit personal liability and secure tax 
treatment. [citation]”  Waite v. UMG Recordings, Inc. 450 F. Supp. 3d 430, 441 (S.D.N.Y. 2020).
Here, “[i]t is undisputed that loan-out companies executed the Waite grants and that a third-
party company, South Coast, executed the grant for Ely's recordings made under his 1979 
agreement. In these instances, neither Waite nor Ely was the grantor. The plain language of the 
statue precludes either of these plaintiffs from effectuating termination.” Id.



Waite v. UMG Recordings, Inc. – The Loan Out 
Company Issue
• Is this the end of the loan out company issue?  Probably Not.
• The Court did find: “Plaintiffs assert that Waite and Ely can terminate their grants despite 

their use of third parties. They contend that Waite and Ely issued a grant to the third 
parties, which then transferred the rights to UMG's predecessors. The third parties are 
thus, like UMG's predecessors, grantees rather than grantors. The FAC does not support 
this allegation.”  Waite v. UMG Recordings, Inc. 450 F. Supp. 3d 430, 441 (S.D.N.Y. 2020).

• Because the facts were not before the Court, the basic argument that Waite and Ely were 
trying to make still remains.

• However, a larger issue still also remains because many recording artists and songwriters 
enter into employment agreements in order to solidify their employer/employee 
relationship with the loan out company.  The formal agreement may be a work for hire 
agreement.  Even without the formal agreement, works created by an employee in their 
scope and scope of their employment may be treated as works made for hire as a matter 
of law.

• May require a legislative fix.



Options for 
Songwriters and 
Recording 
Artists For 
Taking Back the 
Song

• Buy Out Copyright Termination Rights–
prior to the effective termination date, 
under existing law, neither the author nor 
the author’s heirs can enter into an 
agreement with anyone other than the 
grantee before the effective termination 
date in the Notice of Termination. See 17 
U.S.C. § 203(b)(4) and/or 17 U.S.C. §
304(c)(6)(c).

• Litigation - Federal Court Action for 
Declaratory Relief/Copyright Infringement

• Obtain the Rights Back
• Self-Administer/Third-Party Admin.
• Further Grant of Copyright to a 

Different Third Party


